
 

THL Blasts Grant Thornton Expert Before Refco Trial    

By Hilary Russ  

Law360, New York (August 18, 2011) -- Thomas H. Lee Equity Fund V LP asked a New 

York federal court Wednesday to throw out an expert report submitted by Grant Thornton 

LLP just weeks before multidistrict litigation is slated to begin over the fraud that doomed 

Refco Inc. 

 

Grant Thornton submitted a report Aug. 8 by its new expert, Peter S. Kaufman, which 

claims that Refco's board — which was dominated by THL members — could have taken 

several steps that might have prevented the disastrous run on the bank that THL has 

claimed was inevitable after massive fraud was exposed at Refco. 

 

"Not only is there no justification for [Grant Thornton] submitting this report more than 14 

months after the deadline, but there certainly is no justification — much less a substantial 

one — for [Grant Thornton] waiting to submit it until five weeks before trial," the motion said. 

 

Linda Coberly, of Winston & Strawn LLP, counsel for Grant Thornton, said they were 

confident the motion would be denied. 

 

"The judge ordered TH Lee managing director Scott Schoen to sit for an additional 

deposition in July at the request of Grant Thornton," she said. "This new expert report, 

which is confidential by order of the court, is in response to testimony given in that 

deposition." 

 

The accounting and consulting firm has been butting heads in court with the fund over who 

to blame for Refco's demise since THL launched its suit in 2007. 

 

THL bought financial services company Refco in a $450 million leveraged buyout in 2004 

and took it public in August 2005. But Refco imploded later that year after it was revealed 

that it had discovered a $430 million liability that had not been on the books. 

 

After the fraud was disclosed, some clients stopped doing businesses with Refco while 

customers called to pull out money held in Refco accounts. Refco returned about $1 billion 



to customers, but by Oct. 12, 2005, it had run out of cash to satisfy customer demands, 

according to the motion. 

 

THL claims that Grant Thornton, Refco's auditor, should have revealed the fraud, but Grant 

Thornton says in counterclaims that THL knew about the fraud and pushed an initial public 

offering anyway. 

 

With trial scheduled to start Sept. 12, THL says it's too late for Grant Thornton to submit an 

expert report that it could have produced much earlier in the case. 

 

In the report, Grant Thornton asked Kaufman to assess whether the client run on Refco was 

inevitable. Kaufman found that there were at least nine steps the board should have taken 

more quickly, or at all, to mitigate the damage. 

 

The deadline for filing expert reports was June 4, 2010, and Grant Thornton never asked 

the court for leave to file such a report now, THL said. 

 

Having to hire its own expert to examine Kaufman's report and investigate the board's 

action would cost additional time and money. 

 

"In light of the substantial work to do to prepare for trial, it is unfairly prejudicial to force THL 

to undertake all this work and expense," THL said. 

 

The suit is one of many in the multidistrict litigation stemming from Refco's collapse. On 

Wednesday, the special master advised U.S. District Judge Jed Rakoff, who is overseeing 

all the litigation, to throw out nearly all of a hedge fund’s malpractice and fraud claims 

alleging that former auditor PricewaterhouseCoopers LLC is liable for $263 million it lost in 

the scam. 

 

Grant Thornton is represented by Linda T. Coberly, Bruce R. Braun and Catherine W. Joyce 

of Winston & Strawn LLP. 

 

The fund is represented by attorneys from Kellogg Huber Hansen Todd Evans & Figel PLLC 

including Michael R. Fawcett, Silvija Anna Strikis, Michael N. Nemelka, Mark C. Hansen 

and Rebecca A. Beynon. 

 



The case is Thomas H. Lee Equity Fund V et al. v. Grant Thornton LLP, case number 1:07-

cv-08663, in the U.S. District Court for the Southern District of New York. 

 

The MDL is In re: Refco Securities Litigation, case number 1:07-md-01902, in the same 

court. 

 

--Additional reporting by Pete Brush and Samuel Howard. Editing by Lindsay Naylor.  
 


